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THE REMEDIAL POWERS OF THE ADMIRALTY STANLEY MORRISONt
IN the framing of the federal Constitution scant attention was paid to that provision in Section 2 of Article III which declares that the judicial power shall extend "to all cases of admiralty and maritime jurisdiction." Its future scope and importance could not then be realized, and during the early years little use was made by litigants in maritime cases of the new and unfamiliar jurisdiction of the federal courts. It was only after a considerable period of development that the broad issues arising out of the simply worded constitutional grant became sufficiently pressing to require authoritative settlement. Yet there were fundamental questions that had to be answered. It was natural that the first of these to be worked out in a substantial way should be that of the scope and limits of the admiralty jurisdiction granted to the federal government. A second problem, seemingly of similar importance, but which was more slowly developed, was that of the nature and sources of the substantive law to be applied in the courts of admiralty. It was necessary, thirdly, to determine what legislative power existed over the body of maritime law and what constitutional limitations there might be to restrict its exercise. Fourthly, the concurrent jurisdiction of the common-law courts in maritime cases, which had survived the adoption of the Constitution, called for some consideration. ' In their broad outlines all these issues have now been fairly well defined. A somewhat different field of inquiry remains which has largely escaped critical attention-the scope of the remedial powers of the admiralty. Interest has recently been drawn to one aspect of this subject 
1.
The judiciary Act of 1789 provided that the federal district courts should have "exclusive original cognizance of all civil causes of admiralty and maritime jurisdiction . . . saving to suitors, in all cases, the right of a common law remedy, where the common law is competent to give it." 1 STAT. 77 (1789) , 28 U. S. C. § § 41, 371 (1926) . [1] by the passage of the Ship Mortgage Act of 1920,2 the constitutionality of which has not yet been reviewed by the Supreme Court. While the latter topic calls for ultimate consideration, it is the purpose of the present article to examine the broader subject of the types of relief generally available in our courts of admiralty. No attention, however, will be given to the most characteristic procedural feature of the maritime law-the action in rem brought to enforce a maritime lien. The power of the admiralty to entertain such a suit has always been unquestioned, and since it is the form of remedy that will be under examination here, the law of the maritime lien is not involved. So with respect to actions in personam for money damages arising out of maritime transactions, there is little to be said. Such suits have always been maintainable in admiralty in this country. It is relief other than a money judgment, whether the latter be obtained in an action in rem or in an action in personam, and particularly equitable relief, that has caused difficulty and that will be the subject of this discussion.
I
Before entering upon that subject, it will be desirable by way of background to review briefly the way in which the courts have dealt with the other major problems referred to above. At the outset the district courts, sitting in admiralty, were faced with the necessity of determining the extent of their jurisdiction. By the Judiciary Act of 1789' this was made coextensive, so far as civil causes are concerned, with the constitutional grant; but the Constitution itself furnished no key to the interpretation of the phrase "all cases of admiralty and maritime jurisdiction." Several standards were possible. The words might have referred to the jurisdiction generally exercised by the maritime courts on the continent of Europe, where the separate admiralty jurisdiction arose and became established. These tribunals had long exercised a broad and comprehensive control over transactions of a maritime nature. Or resort might have been made to the colonial vice-admiralty jurisdiction, as it had been exercised in America prior to the Revolution. Or, finally, it might have been the intention of the framers of the Constitution to embody the standards of the admiralty of England, to which country the legal profession was accustomed to look for precedents in other fields of law. This again would involve an inquiry as to whether ancient precedent or the contemporary powers of the High Court of Admiralty were to be followed. Broadly speaking, however, these alternatives were reduced to two. For it has been commonly assumed that the jurisdiction exercised by the vice-admiralty courts
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in the colonies was substantially as broad as that of the European maritime courts. 4 And the early powers of the English admiralty appear to have been equally extensive. In the course of time, however, much of its field had been taken away as a result of its familiar struggle with the courts of common law. The latter, jealous and distrustful of a tribunal which they regarded as alien, succeeded in reducing it to a position of comparative impotence. Their general point of view was that nothing should be left to the admiralty of which the common-law courts could conveniently take cognizance. Particularly in contract cases, by resorting to a locality test and restricting the admiralty to contracts both made and to be performed upon the sea, the jurisdiction of the latter was, with a few arbitrary exceptions, reduced nearly to the vanishing point.
The real issue, then, in the courts of the United States was between this narrow English jurisdiction, artificially limited and proved by experience even at home to have been undesirable, 6 and the broader standards regarded elsewhere throughout the commercial world as fixing the normal limits of the maritime jurisdiction. In the early decisions it frequently was assumed without much consideration that the English limitations were to be followed. Opposed to this view, however, was the authority of Mr. Justice Story. In his bold and far-sighted opinion in De Lovio v. Boit 7 he contended that it was to the maritime jurisdiction known over all Europe that the language of the Constitution had reference. It was not until 1847 that this great controversy was conclusively settled by the Supreme Court. In Waring v. Clark 8 in that year, a majority, conscious of the needs of maritime commerce and of national development, decided in favor of the broader jurisdiction. With this and other decisions it became definitely established that 4. It has, however, been vigorously contended that in spite of the broad terms of the commissions of the colonial vice-admiralty courts, the jurisdiction actually exercised by them was no greater than that of the High Court of Admiralty in England at the same period. See Woodbury, J., dissenting in Waring v. Clarke, 5 How. 441, 467-481 (U. S. 1847); Daniel, J., dissenting in New Jersey Steam Navigation Co. v. Merchants' Bank, 6 How. 344, 395408 7. Supra note 5.
Supra note 4.
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YALE LAW JOURNAL ".. . the admiralty and maritime jurisdiction of the United States is not limited either by the restraining statutes or the judicial prohibitions of England, but is to be interpreted by a more enlarged view of its essential nature and objects, and with reference to analogous jurisdictions in other countries constituting the maritime commercial world, as well as to that of England." 9
Along with this problem of the jurisdiction it was necessary also to decide what was the substantive law according to which maritime cases were to be decided. Here again the Constitution was silent, although the grant of judicial power necessarily presupposed the existence of some body of law. This much was too clear for question, that the admiralty courts must have been intended to apply the familiar, and in fact the only known, system of sea law-the so-called "general maritime law," which with local variations was in force throughout Europe, and the principal sources of which at the time of .the adoption of the Constitution were to be found in the series of sea codes from the Laws of Oleron to the Marine Ordinance of Louis XIV. But the adoption of the general maritime law only partially solved the problem. 1 0 For one thing, that law was not incorporated in toto into the law of the United States. Many provisions of the codes were obsolete, while others were rejected as being unsuitable to conditions in this country. Furthermore the old law was far from being a complete system and many questions came before the admiralty courts which could not be decided by any reference to the sea codes. In such cases the federal judges generally drew upon the source to which they were most accustomed to look for their rules-the common-law system. Sometimes they applied principles of common law and sometimes even state statutes. They did so without consideration of the difficulties that have agitated us at a later day with respect to the precise status of such law in the admiralty. To what extent was it state law subject to change by the states and to what extent federal law, perhaps derived from, but now independent of, state authority?
It was only in the series of decisions beginning with Southern Pacific Co. v. Jensen in 1917 REv. 123, [126] [127] [128] [129] [130] [131] 223, 236. [Vol. 43 answer to that question. Recognizing that in several instances state statutes had been given effect in the admiralty, the Court limited their application by the declaration that "... no such legislation is valid if it contravenes the essential purpose expressed by an act of Congress or works material prejudice to the characteristic features of the general maritime law or interferes with the proper harmony and uniformity of that law in its international and interstate relations." " Under this now familiar formula a small border zone is set apart, embracing primarily matters of local concern, in which state law is followed. But throughout the major portion of the admiralty jurisdiction national uniformity of law is required, and the states, whether by legislation or judicial decision, are rendered powerless to work change." 2 Now it so happens that this requirement of uniformity covers a greater field than the body of rules derived from the general maritime law. It embraces principles drawn from common-law sources, 3 and since these principles cannot be changed by the states it must follow that they have become federal law. It is thus clear that the courts, drawing upon such sources as they have thought desirable, have built up in admiralty a general system of federal case law, despite the protest of Mr. Justice Holmes' 4 that the result constitutes unwarranted judicial legislation.
Over this hybrid body of substantive law extends the legislative power of Congress. While no such power is expressly granted by the Constitution, its existence has always been assumed. At one period there was a tendency to look to the commerce clause as the source of congressional authority. ' But it eventually became settled that the power of legislation is derived by implication from the constitutional grant of judicial power over admiralty and maritime cases, with the aid 11. Southern Pacific Co. v perhaps of the clause in Section 8 of Article I which empowers Congress "To make all laws which shall be necessary and proper for carrying into execution the foregoing powers, and all other powers vested by this Constitution in the Government of the United States, or in any department or officer thereof."' 16 So far as the nature of the substantive maritime law is concerned, the control exercised by Congress is complete and covers the entire field of admiralty jurisdiction. The most characteristic principles of the maritime law may be abolished and others substituted."
In other respects, however, the congressional power is subjected to two important constitutional limitations. One, only recently formulated, is that legislation (when not relating to matters primarily of local concern) must be coextensive with and operate uniformly in the whole of the United States.' 8 This requirement of territorial uniformity is not suggested by the express terms of the Constitution and the imposition by the Supreme Court of such a restriction upon the legislative power seems unjustified. The second limitation relates to the boundaries of the admiralty jurisdiction. Since the judicial power is declared by the Constitution to extend "to all cases of admiralty and maritime jurisdiction," the legislative power derived from the grant must be similarly confined. And the determination of the common limits of the court jurisdiction and the legislative power necessarily depends upon the interpretation of the constitutional phrase. This, as the Supreme Court has repeatedly declared, is exclusively a judicial function. 9 It is as clearly so as the interpretation of the commerce clause or of due process of law. It is true, to be sure, that in determining a doubtful question the Court has been influenced by the action of Congress, 2 " but the scope of the jurisdiction as ultimately fixed by the courts cannot be altered by legislation. This proposition would not require emphasis if it were not that there has been, and still is, a good deal of confusion as to the proper limits of the legislative power in this field and the distinction between such power and the judicial function. [Vol. 43
Of the general problems mentioned at the beginning of this discussion, the one remaining is that of the concurrent jurisdiction of the commonlaw courts in maritime cases. This matter does not call for much attention here, since it has little bearing on the major subject under consideration. It suffices to say that as an original proposition it is open to question whether the concurrent jurisdiction should ever have survived the adoption of the Constitution. Such a power in the "land courts" is not a typical accompaniment of a separate admiralty jurisdiction. 2 ' It seems to have originated in England as one of the many results of the commonlaw encroachment upon the admiralty; and following English precedent, it became established in the American colonies. It has been arguedand with force-that this institution, along with other English limitations upon the admiralty, should have been swept away by force of the federal Constitution. 22 The continuance of the concurrent jurisdiction was, however, authorized by Congress in the so-called "saving clause" of the Judiciary Act of 1789.23 Since then its existence has been uninterrupted and time has doubtless foreclosed question as to its constitutionality. But it would seem at least that the existence of the commonlaw jurisdiction is subject to the will of Congress; in other words, that the enactment of the saving clause was a matter of grace, not of necessity.
2 4 Its effect has been limited by the recent establishment of the doctrine that the common-law courts, in deciding maritime cases brought before them under the saving clause, must apply the federal maritime law and not their own state law.a '
II
Such being in brief the manner in which these various problems have been solved, examination may now be made of the remedies available to litigants in admiralty. This is a matter to which our courts have 21. In France, to take a leading example, although there were disputes with respect to the proper limits of jurisdiction, no concurrent jurisdiction became established. Attempts by other courts to invade the jurisdiction of the admiralty, unlike the common-law invasion of the English admiralty, were unsuccessful. given little thought, and it may be worth while to inquire how far the results reached are consistent with the broad purposes of the maritime jurisdiction and the fundamental principles which elsewhere have controlled its exercise.
At the start it is necessary to review the state of the English law on this subject prior to and during the early period of American independence; for it is only in the light of the situation in the parent country that the development of the law in the United States can be understood. This, it will be remembered, was the period of eclipse of the English admiralty, when the jurisdiction of that court with respect to subjectmatter was so radically limited by the prohibitions of the common-law courts. The same forces made themselves felt with respect to the remedial powers of the admiralty. The guiding principle has been thus stated by an English writer:
"Although the common lawyers were not able always to hold, firmly and consistently, the ground which they had taken, they seem, so far as they could, to have acted upon the broad rule that nothing was to be left to the Admiralty of which the common law could conveniently take cognizance. This principle, though not always avowed, and often hidden behind quaint arguments, and sometimes only loosely enforced, seems to have been the guiding principle of all the early decisions. Had the system of common law procedure been more elastic than it was, doubtless it would have been made to embrace the whole jurisdiction of the Admiralty, and one great anomaly in our law would have been removed. But the technical process of the Courts of common law limited their jurisdiction, and hampered their procedure; and it was impossible, with any show of justice, to prohibit suitors from resorting to the Admiralty in cases where that Court alone could afford a satisfactory remedy. So that, as matters at last adjusted themselves, the Admiralty judges, although compelled to abandon all claim to general maritime jurisdiction, were yet suffered to exercise undisputed authority in all maritime cases where the common law could not give redress." 26 This conception at once suggests the distinction between proceedings in rem and in personam. Since the common-law procedure made no provision for the former, the land courts could not give that sort of relief. Hence the jurisdiction of the admiralty over actions in rem remained unimpaired within the domain otherwise left to it by the courts of common law. But where the suit was in personam, there was no procedural difficulty at common law. And if the broad rule acted upon by the land courts were logically applied, it would necessarily follow that no jurisdiction at all in personam would be left to the admiralty. As a matter of fact just this position was taken by the common-law judges, although it was never enforced to its ultimate limits. In tort 26. RoscoE, op. cit. supra note 5, at 8-9.
[Vol. 43 cases the admiralty always preserved some personal jurisdiction, although it perhaps was restricted to cases originally connected with the disciplinary authority of the admiralty and certainly was exercised to a much more limited extent than the jurisdiction in rem. In cases of contract, however, the restriction seems to have become complete and the jurisdiction in personam extinguished, with the exception only of suits for seamen's wages and suits based upon stipulations. 2 " Furthermore, in cases where relief other than money damages was sought, the powers of the High Court of Admiralty were consistently limited to proceedings which, in form at least, were in rem. This class of cases included disputes between part owners and actions to recover possession of ships. With respect to part owners of ships the major principles of substantive law governing their relations were, that the majority in interest had the right to use the vessel as they saw fit; that as between equal owners the one who was in possession had the power of a majority owner; and that as against the power of control vested in the majority, the minority interests, if they dissented from the voyage, had merely the right to security for the safe return of the vessel. This right was enforced by an action of restraint, in which the ship was arrested and detained by the court until the requisite security was furnished. In the event of disagreements between part owners the admiralty had no power to order a sale of the ship for purposes of partition, this apparently being regarded as too much in the nature of an exercise of jurisdiction in personam. If the minority were in possession and refused to surrender the ship, the majority could recover her in a possessory action, which, like the action of restraint, was a proceeding directly against the vessel herself."
Similarly, in any case in which possession was wrongfully withheld from a shipowner, he could maintain a possessory action in admiralty. Formerly the jurisdiction had extended also to actions brought to try title to a ship (petitory actions). But this power had been taken away by the prohibitions of the common-law judges, so that even in an action for possession, once the title was put in substantial issue the jurisdiction of the admiralty was ousted. 2 9 It followed that that court could protect only the legal owner and could not enforce equitable titles or take cognizance of any equitable claims to the res. For the recognition of such rights would involve an inquiry into the state of the title as clearly as the determination of a disputed legal interest. This inability of the admiralty to deal with questions of title is enough to explain numerous limitations upon its powers with respect to relief of an equitable nature. In determining the majority interests in a possessory action equitable ownership could not be taken into considerationY 0 Trusts obviously could not be dealt with at all. So where transfer of the legal title had been secured by fraud, the maritime court could not restore possession to the defrauded owner. He had to resort to the chancery for relief." Nor could the admiralty entertain a possessory action brought by the mortgagee of a ship. Not only was it debarred from giving him affirmative relief, but it could not recognize him in any way even when he appeared in a suit instituted by some one else, merely to protect his interest. The reason regularly stated for this lack of jurisdiction with respect to mortgages was that the admiralty could not interfere with questions of title or property.
2
The question remains of equitable remedies in which no matters of title are involved. It has been suggested that with respect to powers analogous to those of a court of equity, the High Court of Admiralty was not subjected to the usual restrictions upon its jurisdiction. For the principal source of these restrictions lay in the prohibitions of the common-law courts, which were interested in the preservation of trial by jury; and they had no motive for taking from the admiralty powers which would only have to be turned over to another court.
33
This suggestion, however, cannot be given any general acceptance, since it leaves out of consideration the influence upon the admiralty jurisdiction of the equity court itself. The relations between the admiralty and the Chancellor have escaped the attention which has been paid to the famed struggle between the former and the courts of common law. In some respects their course was different. In the seventeenth century the court of chancery seems to have claimed a general concurrent jurisdiction with the admiralty and even asserted the right in the exercise of that jurisdiction to remove any cause out of the admiralty. 4 [Vol. 43 tially the Chancellor was in a better position than the common-law judges to encroach upon the maritime jurisdiction, since his greater powers, particularly in the issuance of injunctions, made it possible for him to invade the field even of the action in rem in a way in which the common-law judges could not. But by the nineteenth century any exercise by the Chancellor of a real concurrent jurisdiction apparently had ceased, although some doubt was expressed as to its theoretical existence. This question arose principally with respect to the enforcement of the right of the minority owners of a ship to security for her safe return from a voyage from which they dissented. The normal remedy was an action of restraint in admiralty, but an injunction from the court of equity would be equally effective. What actually happened was that the latter court declined to interfere unless the ownership interests were in dispute. In such event the admiralty jurisdiction was ousted on account of the question of title and the Chancellor would grant relief by means of an injunction restraining the sailing of the vessel until security was given.3
The inability, or at least refusal, of the Chancellor to exercise a concurrent jurisdiction in cases like this did not, however, result in a very serious curtailment of his activities. For it applied only when the ordinary proceedings in rem in the admiralty were sufficient to afford adequate relief. In all proceedings in personam, and in instances where any characteristically equitable relief was called for, the Chancellor always exercised the same full jurisdiction in maritime that he did in nonmaritime cases. 6 And the question of concurrent jurisdiction was eliminated by the exclusion of the court of admiralty from the field. The result was that such forms of relief as an accounting, specific performance, injunction, reformation or cancellation of contracts and relief against fraud generally, were available exclusively in chancery.
Where suits were brought in admiralty which called for equitable relief, the Chancellor would enjoin the prosecution of the action 3 3 Although reported instances of these injunctions are few, they were as effective as the writs of prohibition issued by the common-law judges. The admiralty was so restricted that it even lacked the power, when a vessel had been 36. Subject to restrictions arising out of provisions of the ship registry acts with respect to the registration of equitable interests in ships. See (Anon. 
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sold in an action in rem and the maritime claims paid off, to distribute the balance of the proceeds to any non-maritime claimants such as mortgagees or supply-men. The most it could do was to hold the fund pending litigation in another court. 3 9 The relative position of the courts of equity and of admiralty is further revealed by the fact that when statutes were passed providing for limitation of the liability of shipowners, jurisdiction over limitation proceedings was (prior to 1861) vested exclusively in the chancery and not in the admiralty. 40 No inherent need is apparent for these limitations upon the powers of the admiralty in dealing with cases whose subject-matter is maritime. Originally in England such powers were certainly broader." And it was always recognized that in the general exercise of its jurisdiction the admiralty was not bound by the technical limitations surrounding a court of common law, but could act in accordance with broad equitable principles. 4 " This was natural enough since in its origin it was a court of civil law, whence it derived its procedure as well as the substantive principles of the general maritime law. But the scope of its specific remedial powers was not controlled by the same source. In the imposing of the limitations which developed as to equitable relief, two influences seem to have been at work. For one thing, certain procedural restrictions, such as the requirement that testimony be taken by deposition, prevented the admiralty from acting with the same freedom as a court of equity. 43 The second, and major, consideration seems to have been the same conception which governed the restriction of the maritime jurisdiction by the common-law courts-namely, that the admiralty should proceed only in rem. The dominant idea was that actions in rem belonged to the admiralty and actions in personam to the land courts, whether of common law or of equity. 44 In England today these limitations have been swept away. The Admiralty Court Acts of 1840 and 1861, which reestablished the maritime jurisdiction upon a normal basis, largely extended its remedial 
III
In tracing now the development of the American law with respect to remedies in admiralty, the recurrent issue will be found to be whether or not these old English limitations should be followed and if so, to what extent. With respect to the primary matter of jurisdiction in personam the question was of critical importance. Since the courts of this country took a broad view of the scope of admiralty jurisdiction and generally refused to follow the narrow limits established in England with respect to its subject-matter, a far larger field existed than in England for disputes maritime in nature but in which there would be no maritime lien and hence no remedy in rem. If the admiralty courts here could not have entertained suits in personam, the exercise of this broader jurisdiction would have been largely crippled. Hence the rejection of the English tests of jurisdiction necessarily carried with it the rejection of the general English limitation with respect to personal actions, and that limitation never acquired a foothold in the United States so far as actions for money damages were concerned. That the opponents of the admiralty were alive to the significance of this is revealed by the vigorous protest of Mr. Justice Johnson in Ramsay v. Allegre 41 in 1827, against the exercise of any greater jurisdiction in personam than that allowed to the High Court of Admiralty in England.
With regard to relief other than money damages, the English influence was not disposed of so easily, although there were a few other instances in which the American courts continued to show their independence. Thus in the case of suits between part owners, the course of development was much the same as with the major issue of the general scope of admiralty jurisdiction. There was a tendency on the part of a few of the early federal judges to regard themselves as bound by English rules and hence to hold that they had no power to decree a sale. But by a preponderance of authority it became established that here too the example of the mother country should be discarded." And English precedents being eliminated, there was no more reason to doubt the power of the admiralty to decree a sale for purposes of partition between part owners than its power to sell the boat for the satisfaction of a maritime lien.
There did remain, however, the problem of determining the rules of substantive law which should govern such sales. The normal source of substantive rules was of course the general maritime law, and in this case that law was sought in the code of France.
49
This was a natural step, since during the formative period in this country the Marine Ordinance of Louis XIV was the greatest in prestige of the sea codes. The provisions of this code authorized the admiralty to sell at the suit of a part owner, but only under very limited conditions as compared with the codes of some other countries which freely allowed one part owner to force a partition upon the rest.o In the case of unequal ownership interests there was no such right at all, the majority having the full power of control over the use of the vessel. Even where the interests 47 [Vol. 43 were equally divided, there was not a right of sale in every case. If one moiety wished to employ the ship and the other moiety wished to keep her idle, the former had the right to take her out in spite of the protest of the latter; and her employment being thus assured, no partition was authorized. But where both parties wished to use the ship but disagreed as to the voyage, the activity of the vessel would be paralyzed unless the law provided some means of breaking the deadlock. The English admiralty, having no power of sale, met this difficulty by bestowing upon the half-owner in possession the powers of a majority. But it was in this situation that the French admiralty was authorized to sell. In order that the owners of a half-interest might secure a partition, it was thus necessary for them to show that they proposed, on their part, a designated voyage, or at least for them to give plausible reasons for their objection to that desired by the other moiety.
These French rules were taken over bodily into the law of the United States."' But the law of France had this defect, that it did nothing to protect the interests of a dissentient minority owner. In England on the other hand, such owner had the right, non-existent on the Continent, to security for the safe return of the vessel, and it was the practice of the High Court of Admiralty to restrain the sailing of the vessel until such security had been given. This beneficent principle of the English law was incorporated into the American law along with the French rules as to the power of sale. Still another difficulty, however, was common to both the French and English law. The right of majority owners to control the use of the vessel was so complete that, if they chose, they could keep her idle 2 This result seems inconsistent with the broad public interest in keeping the vessel in navigation, as well as with the interests of dissentient minority owners desirous of profiting from their investment. And under a few of the old codes it seems to have been possible, if the majority did not wish to employ the vessel, for the minority to send her to sea. So far as the French law is concerned, Valin justifies the rejection of such a rule on the ground that the majority must be presumed to have good reasons for wishing to keep the ship in port; and if the minority were permitted to send her out, an irresponsible part owner, having only a small interest in the ship, could expose the rest to risks which prudence would avoid. But the English device of exacting security for the safe return of the vessel offered a means of meeting this difficulty. If the majority owners wished to leave the vessel idle, the public interest could be promoted by permitting the minority to employ her and the majority could be protected by requiring those taking the vessel out to give security for her safe return. While this logical step was not taken by. the English courts, it is the view which has been favored in the United States."' The whole result constitutes an interesting illustration of the selective process involved in the formulation of our maritime law.
Today this subject of part owners is of small practical importance. But it is of significance in the present study because of the definite rejection by the American courts of English limitations upon the admiralty powers and because of the independence shown in the formulation from all available sources of a body of rules thought to be best adapted to American conditions. A similar point of view was taken when the issue first arose of whether our courts of admiralty had power to entertain a petitory action. It was declared by Justice Story in 1830 in a notable opinion delivered on circuitn 4 that the inability of the English admiralty to decide questions of title to ships was an artificial limitation upon the normal powers of maritime courts, that the English precedents were not of weight and that in this country there was no distinction in point of jurisdiction between petitory and possessory actions. This holding that the admiralty had power to decide questions of title as well as questions of possession was followed by the Supreme Court twenty-five years later, with the usual dissent from a representative of the group which sought to impose all the English limitations upon the admiralty jurisdiction in the United States. 5 Thus far, then, the American courts consistently rejected the English rules, in order to establish the admiralty jurisdiction in this country upon a broad and sound basis. But it was at this point that their independence halted. When the matter of equitable rights and equitable relief was reached, they conformed to the English practice as regularly as in other instances they had departed from it. Thus, it having been determined that the admiralty courts of this country could try disputed titles, the question arose of whether equitable interests in the title to a ship could be considered. The accepted answer was that such interests [Vol. 43
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were beyond the reach of a maritime court. So when a petitory action is brought in admiralty, the court must confine itself to a determination of the legal title. The establishment and protection of equitable interests in the ship must be left to the ordinary land courts of equity jurisdictionY 6 Similarly, an equitable right to possession may not be enforced in admiralty, although a legal right to possession may be so enforced even where it is based on some interest other than the title itself. 7 So also where any of the ordinary types of affirmative equitable relief were sought, the view which received acceptance was that the admiralty did not possess the characteristic powers of a court of equity. It has accordingly been regularly held in this country that the admiralty may not grant an injunction,"s maintain a bill or libel for specific performance," administer or enforce a trust, 60 reform or cancel a maritime contract, or grant other equitable relief against fraud or mistake."' Nor may an action for an accounting be maintained, regardless of the maritime nature of the transaction involved. 62 In all of these cases where equitable relief is denied, the same result would have been reached in England on the same facts. It must be apparent, however, from the foregoing review of the English law that there the limitations upon the powers of the maritime court were drawn along totally different lines. The High Court of Admiralty could not determine equitable interests in the title to a ship; but this was not because of any distinction between equitable interests and legal interests, but because the court was denied the power to deal with questions of title at all. The High Court of Admiralty could not cancel a maritime contract or order it specifically performed, not because the English judges drew any distinction between legal relief and equitable relief, but because the admiralty was denied the power generally to act in personam. In a court restricted to proceedings in rem, the matter of equitable relief was eliminated. While it is true that the English admiralty did in exceptional instances exercise some jurisdiction in personam, this was too limited in scope to affect the situation from the present point of view.
Why, then, should the courts of admiralty in the United States be denied an equitable jurisdiction, in view of the fact that here the basic English restrictions against entertaining suits in personam and against dealing with the title have been definitely rejected? So far as there was any further justification for the result in England, it lay in the fact that in the old days the High Court of Admiralty was subject to certain procedural limitations, which impaired its effectiveness as compared with the chancery. But these limitations have not existed in the United States. Hence in so far as English influence is responsible, the result reached here is inconsistent and illogical; and unless some independent justification can be found, it is unjustifiable. Perhaps the best way to see the situation in its true light is to apply the same technique which was resorted to in the determination of other major questions of admiralty jurisdiction in this country, as., for example, that of the extent of the waters subject to the admiralty, the test of jurisdiction in contract cases, and the power to act in personam. In each of these instances the same fundamental issue was involved. Did the Constitution contemplate the establishment of a maritime jurisdiction on the narrow and ineffective lines of the High Court of Admiralty, or was it the intention to establish that jurisdiction upon a broad and independent basis suited to the conditions existing in this country? In each instance, of course, the English model was rejected; and so far as precedents were needed the courts looked to the law and practice of the maritime tribunals of the Continent. 3 Suppose that the matter of equitable relief were approached in the same way. The dominant conception would seem to be that when a [Vol. 43 separate maritime jurisdiction was created by the Constitution, it was created for the purpose of dealing effectively with maritime affairs, and should embrace such powers as are necessary adequately to do justice in maritime disputes. Now it is impossible to do justice in such disputes, any more than in non-maritime matters, without occasionally giving equitable relief. Hence, viewed as an original question, the conclusion would seem inevitable that the admiralty should possess such powers, equitable or otherwise, as are reasonably needed to accomplish that aim. To put the matter in another way, the purpose of the admiralty is not to give any particular kind of relief but to deal with a particular kind of subject-matter.
As a matter of principle therefore it would seem that the admiralty should be empowered to give equitable relief. As a matter of precedent also, there was no reason for the contrary result, once the English influence was eliminated. Continental authorities obviously afforded no support to the distinction between legal and equitable relief in admiralty, since the European judicial system did not follow such a classification. Whatever relief there was to be had in a dispute arising out of maritime subject-matter, was available in the courts of maritime jurisdiction. Much of the confusion in this matter is due to the fact that, after all, we have in our admiralty an intermingling of two different legal systems. The admiralty jurisdiction is an institution borrowed from the civil-law system, from which are derived the fundamentals of its substantive law as well as of its procedure. But to a considerable extent common-law elements have been added, and with respect to matters not seen to be specifically covered by the general maritime law, it has always been the habit of our federal judges to think and act in common-law terms. This is natural enough since they are trained primarily in the common law, and a large proportion of them ascend the bench with little or no knowledge of maritime law. Thus it is not surprising that, being familiar with the separate jurisdiction of courts of common law and of equity, they should have conceived of the admiralty as a court merely of common-law powers over maritime affairs, leaving to the chancery its special powers in both fields. It was therefore easy in this regard to fall into line with the English precedents and to lose sight of those fundamental purposes of the maritime jurisdiction, which usually have been vigilantly promoted.
This limited view of the remedial powers of the admiralty was taken in spite of a more general realization of the consequences of its civillaw origin. Its system of pleading, for example, is different from (and more simple than) that in use in our land courts. And in a broad way it has always been recognized that the maritime tribunal is not a common-law court and in its functioning is not restricted by common-law conceptions and technicalities. This may be illustrated by the following quotation from an opinion of the Circuit Court of Appeals for the Second Circuit, where, referring to a statement of the District Court, it is said: "The statement that 'the present action is not in equity, but at law,' must have been made inadvertently. The District Judge very well knew that the suit was neither at law nor in equity, but in admiralty, and an admiralty court administers maritime law by a procedure peculiar to itself and different from that followed by either courts of common law or of equity. The admiralty courts owe their origin largely to the civil law, and the process and methods of procedure in such courts, as was pointed out in Richmond v. New Bedford Copper Co., 2 Lowell, 315, Fed. Cas. No. 11, 800 , are even more free from technical rules than is the case with the equity courts." 6 In accordance with this general point of view the books are full of statements to the effect that the admiralty acts in accordance with equitable principles. For example:
"A court of admiralty is, as to all matters falling within its jurisdiction, a court of equity. Its hands are not tied up by the rigid and technical rules of the common law, but it administers justice upon the large and liberal principles of courts which exercise a general equity jurisdiction." 6 It is only when the specific question of remedies is reached that the courts have departed from this general conception and, resorting to the Anglo-American distinction between law and equity, have held that the admiralty lacks the power to give equitable relief.
The question remains of whether there are any additional considerations, of either a practical or theoretical nature, which render it improper for the admiralty to administer equitable remedies. From a practical point of view there would seem to be no difficulty. The maritime jurisdiction is exercised by the federal District Courts sitting in admiralty. In the absence of specific statutory restriction no reason is apparent why a District Court hearing a case in admiralty should not act with as great freedom as when it functions as a land court. Potentially it is as capable in the one instance as in the other of issuing a decree of specific performance or one cancelling a maritime contract. That the prevailing limitation on the admiralty side is merely technical and not supported by any practical need, is plainly indicated by the extent to which the federal courts have gone in taking cognizance in maritime cases of equitable matters which come up indirectly or incidentally. [Vol. 43
Thus it is accepted doctrine that, although affirmative equitable relief is not available in the admiralty, that court will recognize and protect equitable interests which are asserted defensively. A typical case is Chirurg v. Knickerbocker Steam Towage Co. 66 There a libel was filed by the holder of the legal title to a ship to recover possession. The defense was that the libelant had secured the title by fraud, and that the respondent, who was in possession, was equitably entitled to retain the vessel. The court under these circumstances recognized the equitable rights involved and refused to give the libelant relief. In other instances also the courts have refused to give effect to a legal title or right secured by fraud, although at times the circumstances have been such that this has come close to constituting affirmative equitable relief.
67
In cases such as these it is obvious enough that to enforce the legal title regardless of the equitable rights involved would be to promote the fraud and would result in intolerable injustice. In England, however, the thing was done in another way. When the land courts determined that the High Court of Admiralty should not deal with the title, they meant what they said, and it was necessary under circumstances such as these for that beleaguered tribunal to delay taking any action pending the determination by the chancery of the state of the title. The English were at least consistent. But our courts saw no reason why the litigants should be sent off to a state court, or compelled to start fresh litigation on the equity side of the District Court in the event that diversity of citizenship was present. No reason for such a course existed, once the foundations upon which the English practice rested had been rejected in this country. Eliminating English conceptions, it was simple enough for the admiralty to give effect to equitable rights asserted defensively. It would have been equally simple, and far more logical, to have gone the rest of the way and to have enforced equitable rights affirmatively as well as negatively. When the foundations were swept away, the superstructure should have gone with them. This is particularly true in the numerous cases where equitable relief in substance could be given through the typical admiralty forms of action.!" The lack of any real practical objection to the giving of equitable relief in admiralty is made even more clear by the practice which has developed with respect to accounts. While it is regularly held that a libel will not lie for the sole purpose of an accounting, it is equally well setted that an accounting may be had where it comes up incidentally in a case which has other claims upon the maritime jurisdiction. As was said in The L. B. Goldsmith: "... the matter is not so complicated as to disable the admiralty judge from passing upon the accounts of the parties. Sitting in admiralty, he may not enjoy as enlightened a conscience, as when sitting in the circuit, but he possesses the same power of facilitating his labors, by directing computation, and whether in the one or the other relation, the duty is incumbent of passing upon the various items of the accounts of the parties, and allowing or disallowing according to the rules of law, and the weight of the testimony." 09 If the admiralty is thus competent to order an accounting as incidental to other relief, it is difficult to understand why it should be any the less capable of giving the same accounting by itself. Any difficulties that might exist would seem to be the same in either case. The distinction, again, was one unknown in England, where the High Court of Admiralty was denied the power to give such relief at all, incidental or otherwise. The American courts, in this field of remedies, have displayed a curious inconsistency in the way in which they have accepted or rejected English precedents. Perhaps the key to the distinctions actually made lies in an instinctive feeling that the rule denying equitable relief in admiralty lacks any substantial basis and hence in a willingness to depart from it when any special consideration of convenience is apparent. An illustration of this may be found in the matter of the disposal of a surplus remaining in the hands of the maritime court after a sale of a vessel for the satisfaction of maritime liens. Claims against such a fund are often asserted by the holders of non-maritime liens or claims against the ship. In England the High Court of Admiralty had no power to adjudicate such claims or to distribute the proceeds to the claimants, unless so directed by another court. In this country, however, it is held that, although unsecured creditors will be given no recognition, the admiralty does have the power to determine the validity of non-maritime liens or similar vested interests in the res and to distribute the surplus to such claimants . garded as equitable in nature, it has been felt that to turn the fund over to the general owner would be unjust; and, as in the other cases where cognizance is taken of equitable matters which come up defensively or incidentally, to require fresh litigation in the land courts would be unnecessarily cumbersome and inconvenient. The ease with which direot equitable relief might be given in admiralty is further illustrated in an interesting way by the case of The Olga, 7 1 decided in the Eastern District of New York. There the majority owner of a vessel had agreed to sell her, and a libel was filed by the minority owner to prevent the former from transferring title unless a bond were given to the libelant to secure his share of the proceeds from the sale. The court thought that the case was analogous to those which hold that the admiralty has jurisdiction (where there is a dispute between owners regarding the employment of the vessel) to require the majority owners to give a bond for the safe return of the vessel, and said: "I have been referred to no authority directly in point, but on principle it would seem that if an admiralty court has power to issue an injunction prohibiting majority owners from taking a vessel on a voyage contrary to the wish of a minority owner, unless they give a bond for its safe return, it has equal power to issue an injunction prohibiting owners from exercising other acts of ownership such as transferring title, unless a bond be given that, upon the transfer, the minority owner who objects to such transfer will receive his share of the proceeds." 72
The court felt conscious of no objection to the issuance of an injunction, entirely losing sight of the doctrine that the admiralty is not supposed to give equitable relief and forgetting that the traditional method of exacting security for the safe return of the vessel has always been, not by injunction, but by an action of restraint, in which the vessel herself is seized and held in the custody of the court until the necessary bond is given. 73 Turning now to the more theoretical aspect of the general problem, the question may be asked whether, regardless of the lack of practical difficulties in the giving of equitable relief, such action would result in an infringement of any additional or extraneous principle limiting the exercise of admiralty jurisdiction. Such an objection has been raised in some of the cases, based upon the assumption that preliminary or collateral transactions are involved. 4 It is, of course, the established doctrine that jurisdiction in contract cases is dependent upon subjectmatter. 7 " In the application of this test, it has been regularly held that in order to be maritime a contract must in its subject-matter directly relate to maritime activities. Therefore, it is not sufficient that an agreement has some collateral relation to water-borne commerce or to navigation, or that it is merely preliminary to or grows out of another contract which is itself maritime. 76 For example, although a contract of affreightment is maritime, a contract to procure freight is not. So, an agreement to enter into a policy of marine insurance is non-maritime, although the policy itself is within the admiralty jurisdiction. It is on this ground, in part at least, that a partnership agreement to engage in a maritime enterprise is held to be outside the jurisdiction."' Now the question is, to what extent is this doctrine properly involved in the cases where equitable relief is sought in admiralty. In a very few special instances, it should be recognized, the doctrine may afford a legitimate basis for denying such relief. There may be cases based upon certain trust agreements which would seem to be collateral to any [Vol. 43 directly maritime matter, in the same sense as a partnership contract. In certain of the cases also where an accounting or relief against fraud is asked, the enforcement of some actual preliminary or collateral agreement may be the thing sought. On the other hand, in the great bulk of the cases involving equitable remedies, it seems plain that this doctrine as to preliminary and collateral contracts cannot properly be invoked. Certainly it has nothing to do with the issuance of injunctions or the specific performance of contracts. Even in cases where reformation or cancellation of contracts is sought on the ground of fraud or mistake, the primary issue ordinarily is the validity of an agreement which is admittedly maritime. There appears to be no justification for denying to a tribunal which is supposed to deal with maritime contracts, the power to determine whether such a contract should stand or what was the true intent of the parties. It is true that this may involve an investigation into the circumstances leading up to the execution of the agreement in question. But such an investigation is regarded as proper where it is material to the interpretation of a maritime contract or to the determination of its existence in a suit for money damages for its breach;" and it should be equally proper where it is necessary to the administration of those rights arising out of the agreement, which we call equitable. This situation should not be confused with a case where the direct enforcement is sought of a contract which in itself has no immediate relation to maritime commerce or navigation, but which is connected therewith only through the medium of a second, and maritime, agreement. The conclusion is definite, therefore, that except in a few special cases the general principles of admiralty jurisdiction in contract afford no justification for the broad doctrine that equitable relief may not be had in admiralty.
This conception that the giving of equitable relief would lead the admiralty too far afield from the point of view of the subject-matter of the jurisdiction, seems to have been at the root of another doctrine which has been gaining a foothold of recent years. This is the doctrine that even quasi contractual relief may not be given in admiralty. It may be illustrated by the case of Israel v. Moore & McCormack Co. 9 There the libelant had shipped coffee on the respondent's ship. During the voyage the ship jettisoned a part of the cargo without the knowledge of the libelant, who on arrival paid the whole freight due under the bills of lading, supposing the coffee was still on board. The libel sought the recovery of the freight paid upon the part jettisoned. Upon ordinary principles of quasi contract it is clear that a recovery would be allowed in order to prevent unjust enrichment. The District Court, however, dismissed the libel for lack of jurisdiction. Judge Learned Hand, who heard the case, stated that he could see on principle no clear reason either way, but that the question was controlled by the decision of the Circuit Court of Appeals in United Transportation & Lighterage Co. v. New York & Baltimore Transportation Line." 0 This case, decided in 1911, apparently constitutes the starting point of the doctrine that the admiralty may not give relief in quasi contract. The facts were somewhat more complicated than in Israel v. Moore & McCormack Co. , and the court felt some question as to whether under ordinary principles relief could be had at law on quasi contractual grounds, or whether it would be necessary to resort to equity. It held, however, that in either event the court of admiralty had no jurisdiction. So far as equitable relief was involved, it had to be denied under the regular rule that equitable remedies may not be administered in admiralty. And even assuming that the case was of the sort where an action of assumpsit for money had and received would lie at law, a court of admiralty could not give such relief, "because the implied promise to repay the moneys which cannot in good conscience be retained-necessary to support the action for rhoney had and received-is not a maritime contract."
The court's reasoning is that a quasi contractual recovery is based upon an implied promise and that such promise is not a maritime contract, under the general rule that admiralty has no jurisdiction over agreements leading up to the execution of maritime contracts nor over non-maritime transactions growing out of the execution of maritime contracts. This conclusion is open to grave objection. So far as the general rule relating to preliminary and collateral matters is concerned, it is regularly accepted and there is no need to question its soundness. 81 The true issue is how far it should go. This should depend upon its underlying purpose. There is of course no clear line of demarcation between agreements whose subject-matter is maritime and those of a non-maritime character. The transition is gradual, and the existence of many close cases is inevitable. The guiding conception must be that the admiralty should not stray too far from its primary function of dealing with the transactions that arise out of navigation and maritime commerce. And where there are two distinct contracts, one admittedly maritime and the other maritime only to the extent that it is preliminary to or grows out of the first, it is reasonable enough that the line should be drawn between the [Vol. 43 two. But can the case of quasi contractual recovery be assimilated with this situation? In the United Transportation case the Circuit Court of Appeals made the two look alike by adopting the common statement that a recovery in quasi contract is based upon an implied promise and then by regarding this promise as a separate and collateral contract. The reasoning is deceptive because the statement is false in fact. The talk of "implied promise" in quasi contract cases is purely a legal fiction. The truth of course is that there is no actual promise and no second contract. But a legal obligation to pay is imposed because this is necessary to prevent unjust enrichment from accruing as the result of mistake in the performance of the initial contract. From the point of view of admiralty jurisdiction, the true issue is whether the giving of this sort of relief is a proper function of the maritime tribunals.
It is hard for the writer to understand why there should be any difficulty about this question today. As has been stated repeatedly in this study, the cardinal conception which has guided the Supreme Court in the formulation of the law of admiralty jurisdiction in this country has been that that jurisdiction should be established upon a broad and comprehensive basis, such as will enable the maritime courts to deal adequately with maritime affairs. And certainly adequate power to deal with maritime affairs must include the power in some way to prevent unjust enrichment within that field. It is no answer that such relief is not based strictly upon the contract. The issue is whether the court is reaching beyond the sphere of maritime affairs and dealing with matters primarily related to the land and land commerce. The established, though arbitrary, limitation as to equitable relief is not involved here, since quasi contractual recovery under the Anglo-American system may be had at law. Nor can there be any general limitation requiring the admiralty to enforce only rights which are strictly in contract, or in tort. Any such possibility is foreclosed by the law of salvage and of general average. There is no function of the admiralty which is more peculiarly and characteristically maritime than the administration of these subjects. Rights of this character are not dependent on contract. One who saves property at sea acquires the right to an award of salvage, regardless of any agreement between him and the owner. Similarly, where cargo is jettisoned, the owner thereof becomes entitled to a contribution in general average from the owners of other cargo which has been saved, without the aid of a contract. In a broad way these rights may well be described as quasi contractual. 8 2 From a jurisdictional point 82. See WooDwARD, QuAsi CONTRACTS (1913) § 206, where the author says, referring to salvage, "Obviously, the essentials of quasi contractual liability, as set forth in the preceding sections (ante, § § 191, 192, 197) of view they seem indistinguishable from the ordinary quasi contractual right created to prevent unjust enrichment. In the latter case it should be sufficient that the contract out of the performance of which the unjust enrichment arises, is maritime.
Why the contrary doctrine should have come into existence as late as the present century is puzzling. The only rational basis for it would seem to lie in a desire to hold the maritime jurisdiction of the federal courts to the narrowest possible limits. Such a desire had wide vogue in the early days of the republic, and was responsible for the bitter controversy over the acceptance or rejection of the narrow English limits upon the admiralty jurisdiction. This was of course an incident to the greater controversy between the exponents of states' rights and those who believed in a powerful federal government. The resulting uncertainty in the early days as to the basic approach undoubtedly had much to do with the inception of the rule that equitable relief could not be given in admiralty. This old controversy, however, has been dead and buried too long to have been an active cause of the new doctrine as to quasi contractual relief, developed only within the last twenty-five years. The only explanation of this latest restriction upon the admiralty lies in the failure of the courts to penetrate to the true issues. Probably the rule as to equitable relief has been too long established to be overthrown by court decision. The doctrine that the admiralty cannot give a recovery in quasi contract, however, not only is of late origin but seems in conflict with certain earlier decisions upon the same question. 3 It has not, as yet, received the approval of the Supreme Court, and should be eradicated before it goes further. IV A precise understanding of the reasons why equitable and quasi contractual relief have not been given in admiralty would appear to be vital in the determination of another and important question-that of how far these rules established by court decision may be changed by statute. As was pointed out early in this article, Congress possesses an implied legislative power over the maritime law. This power is limited, however, by its source, which is found in the constitutional grant to the federal government of judicial power over "all cases of admiralty and maritime jurisdiction." The interpretation of this phrase is a judicial function, and any act of Congress will be held unconstitutional which, in the opinion of the courts, attempts to extend the functions of the admiralty beyond the proper limits of the constitutional grant. [Vol. 43
whether the established doctrine as to relief can be changed by Congress thus depends upon the extent to which it is based upon limitations of jurisdiction in the constitutional sense. If a suit in which equitable or quasi contractual relief is sought is not a "case of admiralty and maritime jurisdiction" within the meaning of the Constitution, it cannot be made so by statute. If, however, the rules laid down in the cases are to be regarded as limitations of substantive law, Congress may alter them at will. So far as the cases themselves are concerned, it has been the regular practice of the courts to speak of the limitations laid down in terms of jurisdiction. But in the light of the broad interpretation generally given to the constitutional grant, it is impossible to believe that the Constitution wholly forbids the giving of equitable or quasi contractual relief in admiralty. And any such point of view has been emphatically rejected by the Supreme Court in the three instances in which it has had occasion to consider the constitutionality of legislation extending in this regard the powers of the maritime courts.
The first instance of this type of legislation is to be found in the Limited Liability Acts." The general effect of these statutes is to enable a shipowner under specified circumstances to limit his liability for any loss, damage, etc., arising out of the operation of his vessel, to the value of such vessel and freight pending. The statutes do not specify how this limitation shall be made effective, but merely provide that the shipowners "may take the appropriate proceedings in any court, for the purpose of apportioning the sum for which the owner of the vessel may be liable among the parties entitled thereto." 6 The obviously appropriate manner of accomplishing this purpose is to bring into a single admiralty proceeding all claims coming within the scope of the legislation, which can be done through the issuance of an order restraining the prosecution of other suits. Accordingly, the Supreme Court has interpreted the statute as authorizing the issuance in admiralty of injunctions for this purpose. 8 7 Construing the Act in this way, the Court felt no doubt as to its constitutionality, although it has recognized that the proceedings are fundamentally equitable in nature. In Hartford Accident & Indemnity Co. v. Southern Pacific Co. , after referring to earlier decisions, the Court said:
"It is quite evident from these cases that this Court has by its rules and decisions given the statute a very broad and equitable construction for the purpose of carrying out its purpose and for facilitating a settlement of the whole controversy over such losses as are comprehended within it, and that all the ease with which rights can be adjusted in equity is intended to be given to the proceeding. It is the administration of equity in an admiralty court. Dowdell v. United States District Court, 139 Fed. 444, 445 . The proceeding partakes in a way of the features of a bill to enjoin a multiplicity of suits, a bill in the nature of an interpleader, and a creditor's bill. It looks to a complete and just disposition of a many cornered controversy ..." 88 The issuance of injunctions in admiralty was again authorized by Congress in the Longshoremen's and Harbor Workers' Compensation Act of 1927.89 Section 21(b) of this Act provides that, if not in accordance with law, a compensation order may be suspended or set aside through injunction proceedings brought against the deputy commissioner making the order. In Crowell v. Benson, 9° the Supreme Court declared that this provision for injunction proceedings was not open to objection, saying that Congress was at liberty to draw upon another system of procedure to equip the court with suitable and adequate means for enforcing the standards of the maritime law as defined by the Act. It was also said that, by statute and rules, courts of admiralty may be empowered to grant injunctions, as in the case of limitation of liability proceedings.
Finally, Congress has authorized the giving of equitable relief in admiralty in the United States Arbitration Act of 1925.Y 1 This statute provides (in Section 4) that a party aggrieved by the alleged failure, neglect, or refusal of another to arbitrate under a written agreement for arbitration may petition a court of the United States for an order directing that such arbitration proceed in the manner provided for in such agreement. In the case of contracts otherwise within the maritime jurisdiction, such proceedings are to be brought in admiralty. In the recent case of Marine Transit Corporation v. Dreyfus, 2 the constitutionality of this provision was attacked. It was argued by counsel that the effect of the Act was to confer upon the admiralty courts the equitable power to enforce specific performance of contracts, and that such power, under the well-established law as to its jurisdiction, is not vested in a court of admiralty. It was further argued that Congress cannot enlarge the jurisdiction of courts of admiralty, since the determination of what [Vol. 43 matters fall within their jurisdiction is a purely judicial question. The Court, however, upheld the constitutionality of the statute, and disposed of the above arguments in the following language:
"The general power of the Congress to provide remedies in matters falling within the admiralty jurisdiction of the federal courts, and to regulate their procedure, is indisputable. The petitioner contends that the Congress could not confer upon courts of admiralty the authority to grant specific performance. But it is well settled that the Congress, in providing appropriate means to enforce obligations cognizable in admiralty, may draw upon other systems. Thus the Congress may afithorize a trial by jury in admiralty, as it has done in relation to certain cases arising on the Great Lakes. 93 Courts of admiralty may be empowered to grant injunctions, as in proceedings for limitation of liability.9
4 Similarly, there can be no question of the power of Congress to authorize specific performance when that is an appropriate remedy in a matter within the admiralty jurisdiction." 0 These decisions make it perfectly plain that there is no constitutional objection to the issuance of injunctions or of decrees of specific performance in admiralty. The further question may be asked whether the situation is any different with respect to other forms of equitable relief. Certainly the attitude of the Supreme Court makes it apparent that so long as no more is involved than the matter of remedies, Congress may alter or enlarge the powers of the admiralty as it sees fit. The problem then becomes one of determining how far the giving of equitable relief reaches beyond the sphere of remedies and comes into conflict with other jurisdictional limitations. The only possible argument in this direction would seem to be based upon the conception previously discussed, that when a court of admiralty gives equitable relief it is taking jurisdiction not only over the primary maritime subjectmatter before it, but over preliminary or collateral (and hence nonmaritime) matters as well. If in fact such matters are involved, so that non-maritime agreements or transactions are being adjudicated, the conclusion may reasonably be drawn that the admiralty would be exercising jurisdiction in excess of that granted by the Constitution. For undoubtedly the general principle that preliminary and similar agreements are non-maritime embodies a limitation of jurisdiction in the constitutional sense. And it is this sort of limitation which cannot be altered by Congress. But if the analysis hereinbefore made is sound, the jurisdictional limitation in question can properly be invoked only in a few exceptional situations where a true preliminary agreement, or something analogous thereto, is actually involved. In the ordinary run of cases, where equitable or quasi contractual relief is sought, such relief can be given without the adjudication of any issues which are fundamentally non-maritime. All that is involved is the application of remedies which are needed in order to do justice in the adjudication of disputes arising out of maritime transactions. In other words, the general limitations as to equitable and quasi contractual relief established by the case law are not to be regarded as limitations of jurisdiction imposed by the Constitution, but merely as restrictions existing in the substantive maritime law. As such, Congress may remove them to such extent as it sees fit. If this conclusion is correct that the Constitution does not prevent the giving of equitable and quasi contractual relief in admiralty, there' arises afresh the question of why such remedies should not be administered without the aid of specific statutory authority. It is true of course that the constitutional grant of judicial power over "all cases of admiralty and maritime jurisdiction" is not self-executing. But the provision first contained in the Judiciary Act of 1789 by which the federal District Courts are given "exclusive original cognizance of all civil causes of admiralty and maritime jurisdiction" Il has always been in effect. Except as limited by the word "civil," the jurisdiction thus bestowed upon the District Courts has been regarded as coextensive with the constitutional grant; and certainly a case in which equitable or quasi contractual relief is sought comes within the category of "civil causes." It follows that the usual failure of the admiralty to give such relief cannot be attributed to any defect of jurisdiction, either constitutional or statutory. The results reached can be based only upon the theory that they are required by limitations of substantive law.
As an original proposition it is impossible to discover any good reason for such limitations in the substantive law. Within the scope of its constitutional authority, the admiralty should be deemed to possess such powers as are needed in order to do adequate justice in the settlement of maritime disputes. This was the view adopted when there were in controversy the issues of whether petitory suits, and suits between partowners of a vessel for sale and partition, 7 could be maintained in admiralty. The major objection to the exercise of such power was based upon the argument that English precedents should be followed. Once the latter were rejected, no reason was apparent why the admiralty should not be endowed with liberal remedial powers. If the same point of view had been adhered to, these powers would also have included 96. Note 1, supra. 97. It has been recognized that the restricted circumstances under which the admiralty will decree the sale of a vessel at the suit of a part owner are due to to limitations of substantive law and not to limitations of jurisdiction. Fischer v. Carey, 173 Cal. 185, 159 Pac. 577 (1916). [Vol. 43 the administration of equitable remedies. But here the course of development was different, and in the early cases there is considerable evidence to indicate that in denying equitable relief the courts of admiralty were swayed by the English rules. Why in this situation they should have bowed to that authority which was so emphatically rejected in the other very similar cases mentioned, is probably explained by two considerations. In the first place, the mental habits of judges trained in the Anglo-American legal system made it easy for them to think in terms of common-law and equity jurisdiction and to assimilate the admiralty jurisdiction with that of a court of common law. In the second place, the matter does not seem to have aroused as much controversy as did other similar questions regarding the jurisdiction and powers of the admiralty, and the true issues were never understood with the same clearness.
The lack of critical attention which has been paid to this subject of equitable remedies, together with the more recent denial of the admiralty's power to give quasi contractual relief, may perhaps suggest that after all the choice of forum is not a matter of great practical importance in these cases. But it is difficult to see why, for example, in litigation involving a maritime contract, the forum is not as important where specific performance or cancellation or reformation is sought, as where the libelant in an action in personam merely seeks money damages for its breach. The only difference would seem to be that the occasion for equitable relief arises more rarely. No doubt the need for a separate federal admiralty jurisdiction is not as great today as it was in 1789, but in interpreting the law it must be assumed that the reasons for it still exist. It was created not merely to provide for the adoption of the characteristic principles of the general maritime law, which could have been (and were) applied in state tribunals, but also to escape from local diversities and jealousies and to secure to maritime commerce the uniformity of legal administration which could be had only in the federal courts. What determines the need for these thihgs is not the type of relief given, which from the jurisdictional point of view is merely incidental, but the maritime nature of the transactions with respect to which the relief is sought. If the separate admiralty jurisdiction has any value, it is absurd to force the litigant elsewhere merely because, upon the same subject-matter, justice demands some remedy other than money damages in tort or for breach of contract. 98 98. In the foregoing discussion of the American law, no consideration has been given to one important remedy-namely, the foreclosure in admiralty of mortgages on ships. While the matter of equitable relief is involved to some extent in such a proceeding, the power of the maritime courts over mortgages hinges also upon further problems of jurisdiction. These problems are so extensive that a discussion of them would unduly enlarge the bounds of the present study. Hence the subject will be left for consideration on another occasion.
